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Topic Summary Correlation Table References 


West’s Key Number Digest 
West’s Key Number Digest, Fraud’#™**27, 28 


A.L.R. Library 
Insurer’s tort liability for acts of adjuster seeking to obtain settlement or release, 39 A.L.R.3d 739 


Right of action for fraud, duress, or the like, causing instant plaintiff to release or compromise a cause of action against 
third person, 58 A.L.R.2d 500 


Where a right of action exists, and the defendant, or someone for him or her, by fraudulent representations induces the 
plaintiff to make a settlement or release of his or her cause for an inadequate sum, the plaintiff may either avoid the 
settlement or release and sue on his or her original right of action' or may sue in fraud and deceit and recover such amount as 
will make the settlement an honest one.’ It is also a general rule that where a wrongdoer fraudulently conceals his or her 
wrong from the injured person, who agrees, in ignorance of the wrong, to a settlement of the accounts of the wrongdoer and 
the entry of a judgment or judicial decree in accordance with the agreement, the decree does not defeat an action for damages 
resulting from the fraud.* In the absence of knowledge of fraud in the inducement of a compromise agreement, such 
agreement cannot be set up by the defense to an action for the fraud on the theory that the agreement released the defendant 
from the fraud.* Moreover, a compromise agreement settling a judgment is held not to defeat a cause of action for damages 
for fraud in inducing the settlement even though no affidavit is taken as to the financial condition of the judgment debtor.° 
However, there are differing views on whether an action can be maintained to recover damages for fraud practiced upon the 
plaintiff in inducing him or her to execute a release to the defendant for personal injuries, some jurisdictions holding that the 
claim cannot be maintained since the fraud complained of renders the release invalid, and the original cause of action, 
therefore, remains to the plaintiff.° Similarly, an action for deceit for fraudulently inducing the execution of a release will not 
lie unless rescission will not fully protect the releasor.’ Where the limitation of time within which an action must be brought 
is a limitation of the right and not of the remedy, an action may not be maintained, after the expiration of such time, for fraud 
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in obtaining a release whereby the plaintiff lost the value of his or her cause of action, in the absence of any proof of damages 
other than those flowing from the original wrongful act.* However, other courts have stated that the remedy of rescission is 
rarely adequate because the plaintiffs are often prejudiced by delay in having their claims adjudicated, and that damages for 
fraud are conceptually different from damages for the underlying tort claims and are not too speculative to calculate, and 
permit the action for fraud to be maintained; for these reasons, the claim is permissible.’ 


Under the prevailing view, an action for fraud and deceit may be predicated on misrepresentations by which one is induced to 
release or compromise a cause of action against a third person. "° 


Observation: 


Although an injured party may be obligated to tender a return of the consideration received for signing a release as a prerequisite 


to rescission on any ground other than fraud, there is no requirement that a cause of action for rescission must be joined with one 
for damages for fraud" or that the consideration must be tendered back in order to maintain an action for fraud.” 
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As to fraud as a ground for invalidating a compromise and settlement, see generally Am. Jur. 2d, Compromise and 
Settlement §§ 32, 33. 

As to fraud vitiating a release and rescission or cancellation of the release for fraud, see Am. Jur. 2d, Release §§ 23, 
24. 
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